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Solar Energy Development in Louisiana

• Just last year, Southwestern Electric Power Co. (SWEPCO) shuttered its 642.1-MW lignite-
burning Dolet Hills power plant, operated by Louisiana-based company CLECO, in Mansfield,
Louisiana.

• Dolet Hills’ closure is but a small representation of a national shift towards renewable energy. In
the last decade, solar energy experienced an average annual growth rate of 42%. There are more
than 100 gigawatts worth of solar energy infrastructure installed nationwide, generating enough
energy to power 18.9 million homes and creating more than 230,000 American jobs as of 2020.

• At least sixteen solar power farms have been proposed in Louisiana; and, if all are completed,
they will create enough energy to power over 190,000 homes. As of July 2021, only one utility-
scale solar project, located in the greater Baton Rouge area, has been completed; but
construction and development continue across the state.



Solar photovoltaic infrastructure is among the cheapest sources of
electricity generation, and costs stemming from solar power generation
dropped 89% between 2009 and 2019. Needless to say, with a sharp
decrease in cost of solar energy equipment, the potential for job
creation, and state tax exemption programs that make Louisiana a
desirable destination for solar energy companies, the sky is limit when

it comes to solar energy development in the Bayou State.

Solar Energy Development in Louisiana



Solar Energy Production

*

• Two main systems: photovoltaic panels and concentrated solar power.



Impending Controversy between Solar Developers and Louisiana’s O&G 
Industry?

*

Louisiana is one of the top five states nationally in natural gas
production and reserves. Louisiana refineries account for one-
fifth of the nation’s refining capacity, and the state’s two
liquefied natural gas (LNG) terminals shipped out about 55%
of the nation’s total LNG exports.

Louisiana courts have yet to hear a case involving a conflict
between a mineral interest owner, a surface owner, and a solar
company. However, as Texas state jurisprudence indicates,
such a dispute is inevitable considering the expanding solar
energy development in Louisiana. The petroleum industry
accounts for almost 25%, about $1.2 billion, of Louisiana’s total
revenues.



Enactment of the Louisiana Mineral Code

Louisiana first began its modern oil
development in 1901 with the discovery
of oil near Jennings, Louisiana. The Civil
Code was written with no thought
whatsoever to oil and gas development;
so, prior to 1975, Louisiana courts were
tasked with crafting law governing
petroleum exploration and development.
The Louisiana Mineral Code brought
long-awaited clarity to the equation. It
was enacted in 1974 and went into effect
on January 1, 1975.



Louisiana Mineral Code: The Basics

The ownership of land does not include the ownership of oil, gas, and other liquid or
gaseous minerals found thereunder. Conversely, ownership of land does include to right to
explore that land for those minerals and to reduce same to possession and ownership. The
landowner, however, may transfer all or a portion of these rights.

According to Mineral Code art. 16, the basic mineral rights that a landowner may create are
the mineral servitude, the mineral royalty, and the mineral lease.



The Executive Right

The Mineral Code also recognizes the “executive right” which is the right possessed by a
landowner (from which mineral rights have not been severed), or owner of a mineral
servitude, to grant mineral leases affecting the specified land or mineral rights.
Conversely, the mineral royalty owner does not possess “executive rights.”

The ownership of land and the executive right may be separated, such that a vendor
selling property may reserve unto themselves the executive right notwithstanding the
passing of ownership of the land to the vendee through the sale of the property.

The severable nature of the executive right creates the potential for conflict between the
landowner and the owner(s) of that severed executive right.



Mineral Code Article 11 (La. R.S. § 31:11) 

To regulate this expected conflict between holders of competing rights and interests in
the same acreage, the state legislature promulgated the doctrine of correlative rights, set
forth in article 11 of the Mineral Code.

Mineral Code article 11 provides that “the owner of the land burdened by a mineral right
or rights and the owner of a mineral right must exercise their respective rights with
reasonable regard for those of the other.” The owners of “separate mineral rights in the
same land” are also governed by the standard of “reasonable regard.”

The standard of reasonableness in art. 11 is a fact-intensive inquiry, but a “flexible”
standard requiring “judicial interpretation” of a given set of circumstances.



Edwards v. Jeems Bayou Production Co. 

In Edwards v. Jeems Bayou Production Co., the Second Circuit Court of Appeal reviewed a trial
court’s award of damages in a suit brought by the plaintiff-landowner against a mineral lessee
who had drilled a well on plaintiff ’s property that was shut-in at the time of the case.

The Second Circuit cited section 31:11 (art. 11) and noted that “the owner of land burdened by the
mineral right and the owner of the mineral right must exercise their respective rights with
reasonable regard for those of the others.”

Although the Second Circuit was not considering the rights of a solar energy company as lessee
in a surface lease upon acreage shared with a mineral interest owner, the Edwards decision
demonstrates how courts balance the rights and obligations of parties with competing interests
in acreage concurrently shared. The court’s holding hinged on the “reasonableness” of the
mineral lessee’s actions upon the land—a fact-dependent examination.



Ashby v. IMC Exploration 

Like in Edwards, the Third Circuit in Ashby v. IMC Exploration Co. emphasized that judicial
inquiry under article 11 should focus on whether use of the land was “reasonable.”

In Ashby, the appellants, who took ownership of the surface rights of property subject to a
previously recorded mineral lease, argued that the trial court erred in not awarding them
damages for the “diminished use” of the property which they asserted resulted from drilling
operations of defendant, IMC Exploration Co. (“IMC”).

The appellants claimed that following the operations they were no longer able to use the
property to establish a subdivision or residential trailer lots, as they so desired.



Ashby v. IMC Exploration 

The Third Circuit cited section 31:11 and noted that the statute requires “[t]he owner of the
land burdened by a mineral right and the owner of a mineral right [to] exercise their
correlative rights with reasonable regard for those of the other.”

The court, in holding the appellants had no right to recover “for diminished use of the land
arising out of IMC’s reasonable, necessary exercise of its rights under the mineral lease,”
stated that the record made clear that defendant had exercised its rights under the lease in a
reasonable and prudent manner.

Further, IMC had restored the portion of the property not used in the production of IMC’s
well to its original condition. In focusing on whether IMC’s use of the land was reasonable,
the Third Circuit held that the trial court’s requirement that “negligence [wa]s a necessary
precedent for recovery” is “incongruous” with the language of section 31:11.



Pennington v. Colonial Pipeline

Pennington v. Colonial Pipeline is yet another example of the fact-intensive inquiry necessitated
by article 11’s standard of reasonableness. Although rendered prior to the Mineral Code’s
enactment, Louisiana courts have cited the case numerous times since 1975.

In Pennington v. Colonial Pipeline Co., the plaintiff, Pennington, claimed to possess the exclusive
right to explore for and drill for oil and gas on 2,425 acres of land pursuant to an oil, gas and
mineral lease Pennington argued that he acquired—as lessee—from T.L. Mills, Jr., the owner of
the land.

Subsequent to the execution of the lease, Defendant, Colonial Pipeline Company (“Colonial” or
“Defendant”), purchased from Mills the title to 29 acres of the same land. After its purchase of
the land, Colonial laid pipeline for the transmission of its products and constructed pumping
and storage facilities. Plaintiff desired to conduct geophysical explorations on and under the
property, including Colonial’s acreage. Thus, Pennington contended, the court should order
Colonial to shut down its operations on the property since Pennington’s rights under the lease
were “prior in time and superior in law.”



Pennington v. Colonial Pipeline

The Court examined the rights and obligations of Pennington, as “the holder of the mineral
lease,” and Colonial, “the owner of the fee title to the land,” as to each other. The Court held that
each party’s rights in the shared acreage were “neither . . . superior to nor inferior to”
those of the other party. Instead, the rights were “correlative” and could “only be exercised
in such a manner as not to unreasonably interfere with the rights of the other.” The
Court further ruled that to allow Pennington to conduct seismic exploration in the manner
proposed would constitute an “unreasonable interference” with Colonial’s use of the property.

The Pennington Court focused its inquiry into the parties’ competing rights in the land on the
“reasonableness” of their actions vis a vis each other; and the court offered a solution whereby
Pennington could conduct seismic exploration for minerals and Colonial could continue to
operate its pipeline facilities, neither party having rights superior to the other.



Mineral Code arts. 9 and 10 (La. R.S. §§ 31:9, 10) 
The doctrine of correlative rights is codified in articles 9 and 10 of the Louisiana Mineral
Code.

Article 9 (R.S. 31:9) states that “landowners and others with rights in a common reservoir or
deposit of minerals have correlative rights and duties with respect to one another in the
development and production of the common source of minerals.”

Article 10 (R.S. 31:10) provides that liability will attach when a person with rights in the
common source of minerals “negligently or intentionally” uses his own right so as to deprive
another of “the liberty of enjoying” their rights in the common source of supply, or
negligently or intentionally causes damages to another possessing rights in the mineral
supply.



Mobil Exploration & Producing U.S. Inc. v. Certain Underwriters 
Subscribing to Cover Note 95-3317 (A)

In Mobil Exploration & Producing U.S. Inc. v. Certain Underwriters Subscribing to Cover Note 95-
3317(A), Mobil Exploration & Producing U.S. Inc—an oil company—issued an invitation for bids on
the drilling of a well located in St. Mary Parish. Cliffs Drilling Company (“Cliffs”) forwarded a
proposed contract to Mobil, which the latter accepted. Shortly after Cliffs began drilling operations, a
well “blowout” occurred; and Cliffs later abandoned the operations.

The appellate court affirmed the lower court’s ruling and found that Cliffs’ negligence resulted in the
blowout of the well which caused the loss of “a considerable amount of hydrocarbons” that would have
otherwise been available for commercial production.

The Court found that article 10 “provides a remedy to a person with rights in a reservoir when the
value of his rights has been diminished by the negligent or intentional acts of another.”





The Texas Accommodation Doctrine

Unlike in Louisiana, Texas jurisprudence sets forth a detailed analysis—the
Accommodation Doctrine—to guide courts in hearing cases involving competing
rights in surface use and mineral interests on shared acreage.

Under Texas law, a party possessing “the dominant mineral estate” has the right to go
onto the surface of the land burdened by the mineral estate in order to extract the
minerals.

However, Texas jurisprudence places a limit on the dominance of the mineral estate
and requires rights stemming from the mineral estate to be exercised with “due
regard for the rights of the owner of the servient estate.”



Getty Oil Co. v. Jones 

Much like Louisiana jurisprudence citing Mineral Code article 11, Texas case
law emphasizes also the reasonableness of a party’s operations.

In Texas, though, courts, and litigants alike, are guided by the Texas Supreme
Court’s decision in Getty Oil Co. v. Jones, which presents a formulaic
recitation of standards—known as the Accommodation Doctrine—
applicable to cases examining competing rights of use in shared property.



Getty Oil Co. v. Jones 

According to Getty Oil, a surface owner seeking legal recourse in asserting that the mineral
lessee has failed to accommodate an existing use of the surface bears the burden of proving
that:

(1)the lessee’s use completely precludes or substantially impairs the existing use,
AND

(2) there is no reasonable alternative method available to the surface owner by which
the existing use can be continued.

If the surface owner meets this burden, he must prove further that given the particular
circumstances, there are alternative reasonable, customary, and industry-accepted methods
available to the lessee–or holder of a mineral interest–that allow the lessee to recover minerals
and the surface owner to continue his existing use.



Lyle v. Midway Solar, LLC

In December 2020, the Court of Appeals of Texas, El Paso, applied the Accommodation
Doctrine to issue a ruling that Louisiana courts and legislators are likely to look to as
guidance in deciding the rights and duties of a solar energy company.

Plaintiffs in the case, Kenneth Lyle and Linda Morrison (“the Lyles”) owned 27.5 percent of
the mineral rights in a 315-acre tract of land in Pecos County, Texas.

Gary D. Drgac owned 100% of the surface rights in the tract but owned no mineral interest
therein. Drgac, as surface owner, entered into a lease with Midway Solar, LLC (“Midway”).
The lease granted Midway “free and unobstructed use of solar energy resources” for up to 55
years.



Lyle v. Midway Solar, LLC

Midway ultimately constructed solar energy infrastructure upon 215 acres, approximately 70%, of the
surface land. The Lyles filed suit against, among others, Midway and Drag, seeking damages for trespass
and breach of contract; the Lyles also alleged that construction of the solar facility had “destroyed and/or
greatly diminished the value” of their mineral estate.

The appellate court noted from the outset that the Lyles had never leased their interests in the minerals to
oil and gas well operators and had no plans to do so; nor had the Lyles ever commissioned a geological
study of the land or entered into a drilling contract. The Lyles conceded that they did not have plans
for the drilling of any wells on the property.

The court agreed with Midway and found that the Accommodation Doctrine applied to the case as a
“sound and workable basis for resolving [the] conflicts between the [parties’] ownership interests.”



Lyle v. Midway Solar, LLC



Lyle v. Midway Solar, LLC

Under the Accommodation Doctrine, Midway argued that, although its solar energy
infrastructure could at some point in the future potentially interfere with the Lyles’s
mineral interest, the Lyles did not “have the unilateral right to dictate” Midway’s use of the
surface acreage for its operations.

The Lyle Court ultimately held that any trespass or breach of contract claim asserted by
the Lyles was “premature.”

Midway’s activities, the Court held, could not be considered an encroachment upon the
Lyle’s surface rights “until the Lyles actually seek to exercise their rights



Any questions?
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