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Supreme Court of the United States 

 

UNIVERSITY OF NEW PLYMOUTH, Petitioner, 

vs. 

DR. WINNIFRED SANDERSON, Respondent. 

 

July 15, 2018 

No. 18-62869 

 

 

Petition for writ of certiorari to the United States Court of Appeals for the Fourteenth Circuit 

GRANTED. 

 

The issues before the court are: 

 

(1) Whether the University of New Plymouth’s press release infringed upon the liberty 

interests of Dr. Winnifred Sanderson. 

 

(2) Whether the termination of Dr. Winnifred Sanderson by the University of New Plymouth 

was a violation of the First Amendment. 

Arguments will be heard on an expedited basis. Counsel for petitioner University of New Plymouth 

shall present arguments first. 
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STATEMENT OF THE CASE1 

University of New Plymouth is an American public research university located 

in Marblehead, New Plymouth. University of New Plymouth is the oldest institution 

of higher learning in the Commonwealth of New Plymouth, the second oldest in the 

United States, and is known world-wide for the strength of its medical school. Until 

this year, Dr. Winnifred Sanderson was a University of New Plymouth employee. 

 

For the past five years, Dr. Sanderson was an Assistant Professor of Medicine 

and a faculty member in the department of surgery at University of New Plymouth’s 

medical school. In this capacity, Dr. Sanderson was responsible for engaging in 

research, scholarship, and discourse to further the academic mission of the medical 

school. Each fall semester she taught one compulsory course on advanced surgical 

techniques. She was a well-liked member of the faculty, three times selected for a 

faculty-wide student appreciation award. All that changed on April 24, 2016, when 

Dean Maximillian Dennison called Dr. Sanderson into his office and summarily fired 

her. 

 

Although an excellent surgeon and skilled professor, the faculty at 

University of New Plymouth had long known that Dr. Sanderson had some atypical 

beliefs. She endorsed many well-accepted, mainstream views but was also known 

to espouse some more fringe beliefs. For example, in social settings she had shared 

various theories about chemtrails, the link between diet soda and autism, and the 

dangers of mercury in orange juice. She also recommended chiropractic treatment 

for epilepsy. She never taught any of these beliefs in any of her University of New 

Plymouth courses. No students ever recalled hearing her mention these theories, 

even in passing. Dr. Sanderson sometimes discussed her theories at social events, 

some of which were attended by University of New Plymouth faculty. At dinner 

parties, her colleagues largely dismissed his ranting as either failed humor or 

“drunk talk.” 

 

At the time, University of New Plymouth had no formal policy addressing 

faculty use of social media. Dr. Sanderson maintained her own website, 

www.DoctorSandersontown.com, on which she posted essays on various topics. Dr. 

Sanderson purchased the domain name herself. She completely self-funded the 

operation of the website. On this website, Dr. Sanderson posted articles she wrote 

and photographs she took while traveling on vacation. A few of the article topics 

were medical. Most were not. 

 

From time to time, Dr. Sanderson published satirical and humor pieces on her 

                                                           
1 The facts set forth in this “Statement of the Case” have been agreed upon by both parties. They may 

be cited by either party, and neither may deny any facts set forth in this record. These are the only 

facts agreed upon by both parties. Factual allegations in pleadings or motions may not be mutually 

agreed upon. 
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website. Sometimes she linked to published, peer-reviewed medical journal articles. 

Dr. Sanderson stated on the website that she “published medical articles to foster 

scholarly debate on matters of public concern.” Another section of the website 

consisted of Dr. Sanderson’s blog. Many of the blog entries were more personal in 

nature, although some addressed medical topics. To post on the blog, Dr. Sanderson 

was required to input an email address, which was displayed at the bottom of each 

blog entry. Dr. Sanderson used her university-provided email address 

(winnifred.sanderson@npu.edu). As a result, this email address appeared on the 

bottom, as a signature of sorts, for each and every blog entry she posted. Aside from 

this email address, Dr. Sanderson did not otherwise identify herself as being 

affiliated with University of New Plymouth anywhere on her website, with the 

exception of her biography page where she mentioned, among other things, her 

faculty position. On her biography page, she also mentioned a variety of other 

qualifications, such as her undergraduate degree, medical degree, and residencies—

all of which she had achieved at different universities and not at the University of 

New Plymouth. 

 

On January 14, 2016, Dr. Sanderson posted a blog entry. In that entry, she 

discussed at length her belief that chiropractic treatment could be used as a cure for 

epilepsy. Specifically, she argued that “cranial therapy” and “correction of the 

meninges” could be used to cure epilepsy. Although none of her colleagues at 

University of New Plymouth viewed the blog entry at the time it was posted, they 

and most others in the medical community agree that Dr. Sanderson’s theories have 

no basis in medical science. In the blog entry, Dr. Sanderson urged practitioners to 

forego traditional treatments for their epileptic patients. She also claimed that “most 

doctors rely far too heavily on pharmaceuticals and overlook useful therapies by using 

such a myopic focus.” She also claimed that “invasive measures are overused in the 

American medical system.” Dr. Sanderson concluded the blog by emphasizing that 

even if practitioners did not agree with her suggestions for alternative epilepsy 

treatment, they at least had an obligation to discuss less invasive, alternative 

treatments with their patients. 

 

Although Dr. Sanderson’s website typically had minimal traffic, the January 

14, 2016 blog entry went viral. A prominent local news website that ran stories on 

cutting-edge medical news linked to Dr. Sanderson’s January 14, 2016 blog entry. 

Within days the blog entry was viewed over 50,000 times. In the comments section 

of the blog, some commentators noted that Dr. Sanderson’s recommendations were 

contrary to accepted medical standards, but other commentators praised 

Dr. Sanderson for thinking outside the box and starting a dialogue about over-

reliance on pharmaceuticals. A robust dialogue ensued in the comment section, with 

many commentators identifying themselves by name as medical practitioners. The 

commentators not only discussed Dr. Sanderson’s ideas about epilepsy but also her 

broader ideas about the current state of American medicine. 
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One viewer of the website was Dr. Emily Bincks. Dr. Bincks was a neurologist 

in New Plymouth who stumbled upon Dr. Sanderson’s blog while looking for 

treatments to use on her patient, William Butcherson. Mr. Butcherson had consulted 

with Dr. Bincks about Mr. Butcherson’s epileptic seizures. After reading the blog 

entry, Dr. Bincks advised Mr. Butcherson to stop taking his anticonvulsive 

medication. Instead, Dr. Bincks performed a chiropractic treatment on Mr. 

Butcherson. Dr. Bincks advised Mr. Butcherson that he would experience 

approximately three days of seizures, would fall into a deep sleep, and would wake 

up completely healed. 

 

Mr. Butcherson followed this advice. When Mr. Butcherson stopped taking 

his medicine, he began to experience frequent seizures. He became unable to walk, 

was severely dehydrated, and later fell unconscious. He lay on the floor in a diaper, 

catatonic, for two days. Dr. Bincks warned Mr. Butcherson’s family not to take him 

to the hospital because Mr. Butcherson needed to “purge the drugs” in order to heal. 

When Mr. Butcherson stopped breathing, his family rushed him to the emergency 

room where he was pronounced dead as a result of uncontrolled epilepsy combined 

with dehydration. After his death, Mr. Butcherson’s family filed a wrongful death 

malpractice suit against Dr. Bincks. Dr. Bincks never contacted Dr. Sanderson 

directly, and there is no evidence that Dr. Sanderson was aware, prior to trial, of 

Dr. Bincks’ actions. 

 

The malpractice case became headline news in New Plymouth. Only then did 

Dr. Sanderson learn what had happened. The entire trial was televised. On the 

witness stand, Dr. Bincks testified at length about Dr. Sanderson’s website, blaming 

the advice she gleaned there for Mr. Butcherson’s death. A screenshot of the blog 

was entered into evidence as an exhibit at trial, and the local news media focused 

on Dr. Sanderson and her affiliation with University of New Plymouth. The 

University of New Plymouth received angry calls from a handful of undergraduate 

students. At least one major donor to the university threatened to withdraw her support. 

On the final day of the trial, students organized a brief “sit-in” on the quad that lasted 

several hours. One class had to be cancelled during this protest. 

 

Local physicians and alumni of University of New Plymouth also learned about 

the events. In a scathing letter dated April 6, 2016 sent exclusively to Dean 

Dennison, a group of ten prominent physicians (all alumni of University of New 

Plymouth Medical School) called for Dr. Sanderson’s dismissal. Dean Dennison 

feared that enrollment in the medical school would be damaged if Dr. Sanderson 

continued to be employed by University of New Plymouth. The day after receiving 

the letter, Dean Dennison sent Dr. Sanderson an email asking Dr. Sanderson to 

meet so they could discuss the allegations. Dr. Sanderson failed to respond. Dean 

Dennison subsequently fired Dr. Sanderson. 

 

 On April 24, 2016, University of New Plymouth issued a terse press release 
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stating that the university had “parted ways” with Dr. Sanderson due to her 

“dissemination of advice inconsistent with the standards of University of New 

Plymouth.” The University of New Plymouth attached the alumni letter to the press 

release.  Since her termination, Dr. Sanderson has been unemployed. 

 

 Dr. Sanderson hired an attorney and filed a complaint in the United States 

District Court for the District of New Plymouth against the University of New 

Plymouth on June 5, 2016. In that complaint, Dr. Sanderson raised two claims. First, 

she claimed that she was retaliated against in violation of her right to freedom of 

speech. Second, she claimed that her liberty interest in her reputation had been 

infringed, in violation of her due process rights. The University of New Plymouth filed 

a motion to dismiss. The district court granted the motion on August 11, 2016. 

 

 Dr. Sanderson timely appealed. On appeal, on September 30, 2016, the United 

States Circuit Court for the Fourteenth Circuit reversed the decision below. Given 

the novel legal issues raised, the University of New Plymouth filed a petition for 

certiorari with the United States Supreme Court. It was granted with briefing and 

argument set for the United States Supreme Court’s October term. 
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IN THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF NEW 

PLYMOUTH 

 

       

      : 

Dr. Winnifred Sanderson,   : 

    Plaintiff, : 

 -against-    :  COMPLAINT 

      : 

University of New Plymouth,  :  

    Defendant. : 

      : 

 

 

 Plaintiff, Dr. Winnifred Sanderson, moves the Court for entry of judgment in 

her favor against University of New Plymouth and in support of such Complaint 

avers as follows: 

NATURE OF ACTION AND JURISDICTION 

1. This is a civil action seeking damages from Defendant for committing 

acts, under color of law, with the intent and for the purpose of depriving Plaintiff of 

rights secured under the Constitution and laws of the United States and for 

retaliating against Plaintiff for her exercise of constitutionally protected speech. 

2. This case arises under the United States Constitution. This Court has 

jurisdiction in this matter pursuant to 28 U.S.C. §§ 1331, 1343. 

3. Plaintiff brings this action resulting from damages incurred due to her 

unlawful termination from University of New Plymouth on or about April 24, 2016. 

4. This Court is an appropriate venue for this cause of action pursuant to 

28 U.S.C. § 1391(b)(1)–(2). The actions complained of took place in this judicial 

district, both parties are located in this district, and evidence relating to the claims 

is located in this district. 

PARTIES 

5. University of New Plymouth is an American public research university 

located in Marblehead, New Plymouth. 

6. Until her firing, Plaintiff was a tenured employee of University of New 

Plymouth. Plaintiff resides in Marblehead, New Plymouth. 
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FACTS 

7. Prior to being fired, Plaintiff was an Assistant Professor of Medicine and 

a faculty member in the department of surgery at University of New Plymouth. 

8. Plaintiff was responsible for teaching classes. Plaintiff was also 

responsible for engaging in research, scholarship, and discourse to further the 

academic mission of University of New Plymouth. 

9. Plaintiff maintained her own independent, self-funded website. 

10. No policies of Defendant prohibited, limited, or circumscribed her 

operation of this website. 

11. On January 14, 2016, Plaintiff posted a blog entry calling upon the 

medical community to examine their overreliance on pharmaceuticals. She also 

suggested alternative therapies as treatment for epilepsy. 

12. The blog entry became well-publicized, was relied upon by a physician, 

and became part of a wrongful death action when that physician blamed the blog for 

her patient’s death. Plaintiff had no involvement with the physician or her patient. 

13. On April 7, 2016, Plaintiff received an email from Dean Maximillian 

Dennison asking her to meet with him. The email is attached hereto as Exhibit “A.” 

The email was vague and unspecific. 

14. On April 24, 2016, before she responded, Plaintiff was fired. 

15. Defendant issued a press release publicizing the firing. The press 

release is attached hereto as Exhibit “B.” 

16. The press release included a letter, which Plaintiff had never before 

seen. The letter is attached hereto as Exhibit “C.” The letter was derogatory and 

called into question Plaintiff’s capabilities as a medical doctor. It also questioned her 

sanity. 

17. Plaintiff was provided no hearing prior to her firing. 

18. She was provided no hearing after her firing. 

19. Plaintiff has been unemployed since her firing and avers that her 

reputation was so damaged by Defendant’s actions that she can no longer find work 

in the medical field. 

CAUSES OF ACTION 

COUNT ONE 
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Constitutional Violation of First Amendment Speech Rights 

20. The foregoing allegations are incorporated as if re-alleged herein. 

21. Plaintiff’s blog post was speech protected by the First Amendment. 

22. Defendant retaliated against Plaintiff and violated her First 

Amendment rights by firing him. 

23. Plaintiff has suffered damages as a result. These damages were 

proximately caused by Defendant and include lost wages as well as pain and 

suffering. 

COUNT TWO 

Constitutional Violation of Fourteenth Amendment Due Process Rights 

24. The foregoing allegations are incorporated as if re-alleged herein. 

25. Plaintiff had a liberty interest in her reputation. 

26. Defendant fired Plaintiff and then impugned her good name. 

27. Plaintiff had the right to due process, including a formal name-clearing 

hearing, before her reputation was damaged. 

28. Defendant provided no such hearing and therefore violated Plaintiff’s 

right to due process. 

29. Plaintiff has suffered damages as a result. These damages were 

proximately caused by Defendant and include lost wages as well as pain and 

suffering. 
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PRAYER FOR RELIEF 

WHEREFORE, Plaintiff, Dr. Winnifred Sanderson requests judgment against 

Defendant to include compensatory damages and an award of attorneys’ fees. 

  

 Carole P. Marshall 

 _______________________ 

 Carole P. Marshall, Esq. 

 Attorney for Plaintiff 

 Marshall & Marshall LLC 

 1111 Briarcliff Rd. 

 Marblehead, NP 00111 

 

Dated: June 5, 2016  
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EXHIBIT 

“A” 
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EXHIBIT 

“B” 
 

 
 

FOR IMMEDIATE RELEASE 
 

April 24, 2016 
 
 

University of New Plymouth has parted ways with Assistant Professor of 

Medicine Dr. Winnifred Sanderson due to her dissemination of advice 

inconsistent with the standards of University of New Plymouth. We thank her 

for her years of service and wish her luck on any future endeavors. 

 

ATTACHMENT:  Letter dated April 6, 2016 
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EXHIBIT “C” 
 

 

April 6, 2016 
HAND DELIVERY 
 

Dean Maximillian Dennison 
University of New Plymouth 

3300 Candle Street, Suite 1031 
Marblehead, New Plymouth 19103 
 

 Re: Dr. Winnifred Sanderson 
 

Dear Dean Dennison: 
 

We the undersigned are licensed medical professionals and alumni of this institution, 
which we revere. By now you have no doubt seen the media coverage surrounding Dr. 
Winnifred Sanderson, an Assistant Professor of Medicine at University of New Plymouth. She is 
an embarrassment to the medical profession. Her advice regarding the treatment of epilepsy 
was outdated, outrageous, and irresponsible. These statements were insane. She should be 
ashamed of herself. If she truly believes the things she has said, we question her competence. 
Regardless, her radical beliefs do not align with those of the university. She must be dismissed 
immediately. We will accept nothing less. She cannot be allowed to continue her association 
with such a fine institution. 

 
Respectfully yours, 
 
Dr. William Stoughton 
Dr. Elizabeth Booth 
Dr. Mercy Lewis 
Dr. John Earls 
Dr. Samuel Parris   
Dr. Ann Putnam 
Dr. Mary Warren 
Dr. Benjamin Abbott 
Dr. Abigail Williams 
Dr. Bartholomew Gedney 
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IN THE UNITED STATES DISTRICT 

COURT FOR THE DISTRICT OF NEW 

PLYMOUTH 

  

Dr. Winnifred Sanderson, : 

Plaintiff, : No. 01265 

 : 

v. : 

 : 

University of New Plymouth, : 

 Defendant. : 
 : 

MOTION TO DISMISS 

 

The Defendant, University of New Plymouth, by and through undersigned 

counsel, moves this Honorable Court pursuant to Federal Rule of Civil Procedure 

12(b)(6) for an order dismissing with prejudice all claims of Plaintiff Dr. Winnifred 

Sanderson. The Plaintiff fails to state a claim on Count I of the complaint because, 

as a matter of law, her speech was not entitled to First Amendment protection 

pursuant to Garcetti v. Ceballos, 547 U.S. 410 (2006). The Plaintiff fails to state a 

claim on Count II of the complaint because, as a matter of law, there was no 

deprivation of a liberty interest pursuant to Paul v. Davis, 424 U.S. 693 (1976). 

Respectfully submitted, 

  

 Danielle Alison 

 _______________________ 

 Danielle Alison, General Counsel 

 University of New Plymouth 

 3300 Candle Street, Suite 3110 

 Marblehead, NP 00111 

 

July 10, 2016 
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UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF NEW PLYMOUTH 

       

: 

Winnifred Sanderson,    :  No. 01265 

    Plaintiff, : 

      : 

 -against-    :  OPINION AND ORDER 

      :   

University of New Plymouth,   : 

    Defendant. : 

      : 

 

OLIN, DISTRICT JUDGE.: 

Dr. Sanderson behaved irresponsibly and that irresponsibility cost an innocent 

man his life. Now, Dr. Sanderson attempts to use the Constitution as a shield to 

prevent herself from suffering the consequences of her actions. As a legal matter, Dr. 

Sanderson’s claims are invalid and should be dismissed. For this reason, we GRANT 

University of New Plymouth’s motion to dismiss. 

 

Dr. Sanderson cannot state a claim for deprivation of due process. The 

Fourteenth Amendment prohibits the government from “depriv[ing] any person of 

life, liberty, or property, without due process of law.” U.S. Const. amend. XIV, § 1. To 

be entitled to due process, Dr. Sanderson must first prove she has a protected liberty 

interest. See Bd. of Regents of State Colls. v. Roth, 408 U.S. 564, 569 (1972). To state 

a viable claim, Dr. Sanderson must prove three things: (1) a constitutionally 

cognizable liberty interest; (2) a deprivation of that interest; and (3) a lack of 

constitutionally adequate notice and hearing. Id. at 569–70. Here, because there was 

no cognizable liberty interest, we need not evaluate any further.  

 

Although Dr. Sanderson may generally have a liberty interest in her reputation, 

she can only be deprived of that interest if she is defamed. Some courts apply a multi-

factor balancing test. See, e.g., Brown v. Simmons, 478 F.3d 922, 923 (8th Cir. 2007); 

Cannon v. City of W. Palm Beach, 250 F.3d 1299, 1301–1302 (11th Cir. 2001). We 

think the better approach is to focus on the allegedly stigmatizing statement itself. If 

the statement is true, there is no defamation. To be defamatory, a statement must be 

false. See Bundren v. Parriott, 245 F. App’x 822, 826–27 (10th Cir. 2007). None of the 

statements made by University of New Plymouth about Dr. Sanderson in the press 

release were false. The press release truthfully stated that the university was parting 

ways with Dr. Sanderson. In fact, the letter glossed the details of Dr. Sanderson’s 

behavior and actually helped her save face. It certainly was not defamatory. 
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In addition, her firing was justified. Dr. Sanderson’s teachings departed not only 

from the mission of the university but from generally accepted medical practices. If 

Dr. Sanderson is now unable to find employment, it is not due to any false statement 

by the University of New Plymouth—it is due to her own irresponsible and negligent 

internet ranting. The complaint is silent as to whether Dr. Sanderson has even 

attempted to find another job. 

 

Moreover, even if there was a liberty interest at stake, process was afforded to 

Dr. Sanderson. Due process requirements are flexible. Morrissey v. Brewer, 

408 U.S. 471, 481 (1972). To determine what process is constitutionally due, three 

factors must be balanced: (1) the private interest; (2) the risk of an erroneous 

deprivation and the safeguarding value of a hearing; and (3) the government’s 

interest. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976). The university gave Dr. 

Sanderson sufficient due process. The university offered her a meeting with the dean 

and an opportunity to be heard before terminating her. It was Dr. Sanderson, not the 

university, who chose not to avail herself of this process. Dr. Sanderson caused 

disruption to the university, resulting in a student protest and the cancellation of a 

class. Her actions may have discouraged future enrollment in the medical school. 

 

Moreover, given the dangerousness of Dr. Sanderson’s advice, the university’s 

interest in ridding itself of Dr. Sanderson outweighs any other factor. The Mathews 

balancing test clearly tips in favor of the university. The speech at issue was not 

entitled to free speech protection. As the Supreme Court has held in the landmark 

case of Garcetti v. Ceballos, 547 U.S. 410, 421 (2006), “when public employees make 

statements pursuant to their official duties, the employees are not speaking as 

citizens for First Amendment purposes, and the Constitution does not insulate their 

communications from employer discipline.” That is what happened here. Dr. 

Sanderson’s duties included engaging in debate. In her capacity as an Assistant 

Professor of Medicine and a faculty member in the department of surgery, 

Dr. Sanderson was responsible for both teaching classes as well as “engaging in 

research, scholarship, and discourse to further the academic mission of the medical 

school.”  Discourse can certainly be interpreted to include engaging in public debate 

on topics of medical concern.   She engaged in debate, and therefore her speech was 

as an employee rather than as a private citizen. 

 

Because the Garcetti case involved a prosecutor, the Garcetti Court did not 

decide how the Garcetti per se rule would apply in an academic setting. Based on 

dicta, commentators have suggested that there is an academic speech exception to 

the Garcetti rule. We disagree. Courts have applied Garcetti to allow retaliation in 

the academic context. Although courts are divided in their approach, we believe the 

Seventh Circuit has endorsed the proper reading of Garcetti. The Seventh Circuit 

properly held that a public university did not violate a professor’s First Amendment 

rights when the university returned grant funds obtained by the professor as 

retaliation for the professor speaking against the university’s proposed use of those 
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funds. See Renken v. Gregory, 541 F.3d 769, 773 (7th Cir. 2008). The Seventh Circuit 

did not even consider whether there is an academic speech exception to Garcetti. Id. 

at 773–75. That is because there is no such exception. 

 

We hold similarly to the Seventh Circuit. Dr. Sanderson unquestionably spoke 

pursuant to her official duties when she posted on his blog. Through her use of a 

University of New Plymouth email address and her references on the biography page, 

Dr. Sanderson affiliated herself with the university. Sanderson exploited her position 

as a faculty member to lend credence to her illogical ramblings. This speech was not 

academic or done in her individual capacity—she spoke on behalf of the university. 

We therefore need not reach the merits of whether there is an academic speech 

exception to Garcetti. 

 

Even if there is such an exception, Dr. Sanderson posted advice soundly 

rejected by the medical community. There was no educational value to her speech. 

According to widely-held medical opinion, epilepsy cannot be cured by chiropractic 

treatment. The speech at issue was as far from academic as speech can be. Because 

Dr. Sanderson’s speech was not academic, it was not protected under the First 

Amendment, and the University of New Plymouth could properly terminate her for 

her speech. 

 

The government employer, including a public university like University of New 

Plymouth, has an interest in ensuring the efficient operation of its workplace. See 

Lane v. Franks, 134 S. Ct. 2369, 2377 (U.S. 2014). It is clear that the trial and media 

attention had a disruptive effect on the orderly operation of the university.  It 

disrupted classes and impacted the learning environment for students. The speech 

was valueless and dangerous. It posed a serious risk to the public and undermined 

the future of the university. For that reason alone, the balancing of equities weighs 

in favor of allowing the university to terminate Dr. Sanderson for her dangerous 

medical advice. 

 

CONCLUSION 

 

Actions have consequences. Dr. Sanderson acted irresponsibly. Her behavior 

caused the death of an innocent person. As an employee of a public university, Dr. 

Sanderson spoke not only for herself but for her employer as well. The University of 

New Plymouth was well within its rights to terminate its relationship with Dr. 

Sanderson and issue a truthful press release. Dr. Sanderson must live with the 

consequences of what she has done, but the university need not any longer.  

 

We therefore GRANT University of New Plymouth’s motion to dismiss.   
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UNITED STATES COURT OF APPEALS 

                                       FOR THE FOURTEENTH CIRCUIT    

  

      : 

: 

Winnifred Sanderson,   : 

    Appellant, : 

      : 

 -against-    :  OPINION AND ORDER 

      : 

University of New Plymouth,  : 

    Appellee. : 

      : 

 

PARKER, Circuit Judge, joined by MIDLER and NAJIMY, Circuit Judges.: 

 

Unquestionably, Dr. Winnifred Sanderson eschewed traditional medical 

thought and was outspoken about her alternative views. It is not clear to this Court 

that such alternative views should have resulted in her termination, especially where 

important free speech and due process concerns are raised. For these reasons, we 

reverse the decision below. 

 

Dr. Sanderson’s speech was entitled to First Amendment protection. She was a 

public employee, but she did not check her First Amendment rights at the door to the 

university. Dr. Sanderson is hardly the first public employee to claim she was 

retaliated against in violation of her First Amendment rights. Prior to 2006, Pickering 

v. Board of Education, 391 U.S. 563 (1968), and Connick v. Myers, 461 U.S. 138 

(1983), governed these sorts of claims. Applying Pickering and Connick, courts 

balanced the interest of the employer in efficiently maintaining the workplace with 

the employee’s right to speak on matters of public concern. Where the employee’s 

interest was stronger, the speech was deemed protected by the First Amendment. 

 

In 2006, the United States Supreme Court decided Garcetti v. Ceballos, 547 U.S. 

410 (2006). The Garcetti Court added an additional threshold inquiry to the 

Pickering-Connick balancing test, holding that the First Amendment did not apply 

when public employees speak pursuant to their official duties. Id. at 421. As the 

Garcetti Court held, where the speech was made as an employee, rather than as a 

citizen, the employee could be disciplined for the speech. 

 

In important ways, the Garcetti case differed factually from the case before 

us—Garcetti involved a prosecutor rather than a university professor. There was no 

claim in Garcetti that the speech at issue had academic merit. In dicta, however, the 

Garcetti Court suggested that academic speech might fall outside its per se rule. Id. 

at 425. The dissent by Justices Souter, Stevens, and Ginsburg illustrates why such 
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an exception must exist—without such an exception, academic freedom at public 

colleges and universities would be stifled. Id. at 438. 

 

In the aftermath of Garcetti, some courts have applied an academic exception to 

the Garcetti rule. See, e.g., Demers v. Austin, 729 F.3d 1011, 1019 (9th Cir. 2013); 

Adams v. Trs. of the Univ. of N.C-Wilmington, 640 F.3d 550, 562 (4th Cir. 2011). We 

find the reasoning of these cases persuasive and adopt the same exception here. The 

university may not have agreed with Dr. Sanderson’s speech, but it was academic in 

nature and designed to foster a dialogue. When the Pickering-Connick balancing test 

is applied, it is clear that the equities weigh in favor of Dr. Sanderson. The University 

of New Plymouth has shown little disruption to its operations from the speech itself. 

Dr. Sanderson is not to blame for the trial and media attention that followed. Much 

of that was prompted by the way University of New Plymouth and its alumni reacted 

to the speech. 

 

In the alternative, it is not entirely clear that Dr. Sanderson’s blog is part of 

her official duties. Her public employer, the University of New Plymouth, may only 

dictate the parameters of Dr. Sanderson’s speech when she speaks in her official 

capacity. When she speaks as an average citizen, she enjoys the same First 

Amendment protection as other citizens. We cannot say here, based on the limited 

factual record, that Dr. Sanderson would not prevail in demonstrating that her 

speech was outside her official capacity if this case were to proceed to discovery. 

 

Not only might Dr. Sanderson be entitled to First Amendment protection, but 

the university may have also violated her due process rights. It is well-settled that 

when coupled with an adverse employment action, an employee has a liberty interest 

in his reputation. See Paul v. Davis, 424 U.S. 693, 701 (1976); Board of Regents of 

State Colleges v. Roth, 408 U.S. 564, 573 (1972). This does not mean a public employee 

can never be fired, but it does mean that a public employer is not free to defame a 

former employee so as to deprive her of future employment opportunities. See Sciolino 

v. City of Newport News, 480 F.3d 642, 645 (4th Cir. 2007). Where an employee can 

show that her employer’s statements: (1) stigmatized the employee’s reputation, (2) 

were made public by the employer, (3) were made in conjunction with the employee’s 

firing, and (4) were false, the employee has a valid due process claim. See Martin 

Marietta Materials, Inc. v. Kan. DOT, 810 F.3d 1161, 1184–85 (10th Cir. 2016); 

Kocher v. Larksville Borough, 548 F. App’x 813, 819–20 (3d Cir. 2013). 

 

The employer must provide a hearing prior to terminating the employee and 

issuing a stigmatizing statement. Here, the university did nothing of the sort. Dr. 

Sanderson was notified by email that she should meet with the dean, but the dean 

was not sufficiently specific in his email. Dr. Sanderson would not have had reason 

to expect that she needed to respond in a matter of days or else be summarily fired 

with no opportunity to be heard. The letter, which was attached to the press release 

and made public by University of New Plymouth, was sufficiently derogatory to the 
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point of being false. This, coupled with Dr. Sanderson’s firing, constituted a 

deprivation of his liberty interest. Dr. Sanderson’s suit should be allowed to proceed 

on this claim as well. 

 

For the foregoing reasons, we REVERSE the decision below and REMAND for 

proceedings consistent with this opinion. 

 

Dated:  September 30, 2016 
 


